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DETAILED ACTION 

Election/Restrictions 

1 . Newly submitted claims 81 , and 83-84 are directed to an invention that is 
independent or distinct from the invention originally claimed for the following reasons: 

I. Claims 37-80 and 82, drawn to a method of cleaning, classified in class 
134, subclass 42. 

II. Claims 81 and 83-84, drawn to a composition, classified in class 510, 
subclass 218. 

The inventions are distinct, each from the other because of the following reasons: 

2. Inventions I and II are related as product and process of use. The inventions can 
be shown to be distinct if either or both of the following can be shown: (1 ) the process 
for using the product as claimed can be practiced with another materially different 
product or (2) the product as claimed can be used in a materially different process of 
using that product. See MPEP § 806.05(h). In the instant case, the composition as 
claimed can be used in a materially different process such as laundry detergent. 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for 
prosecution on the merits. Accordingly, claims 81 and 83-84 are withdrawn from 
consideration as being directed to a non-elected invention. See 37 CFR 1 .142(b) and 
MPEP §821.03. 
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Claim Rejections - 35 USC §112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out 
and distinctly claiming the subject matter which the applicant regards as his 
invention. 

4. Claims 47-52, 56, 58, 62-67, 70, 73-74, and 79 are rejected under 35 U.S.C. 112, 
second paragraph, as being indefinite for failing to particularly point out and distinctly 
claim the subject matter which applicant regards as the invention. 

Claim 37 recites the language of "consisting essentially of, which is closed 
language. However, claim 47, which is dependent on claim 37 recites includes" which 
is open-ended. The dependent claim is indefinite because it recites open-ended 
language, but is dependent on an independent claim, which recites closed language. 
Claims 48, 56, 58, 62-63, 70, 73-74 and 79 are indefinite because of similar reasons. 
Additionally, claims 50, 56, 65, 70, and 79 recite the open ended language of 
comprising. 

Claim Rejections - 35 USC § 102 

5. Claims 37-80 are rejected on the ground of Res Judicata where it was based on 
a prior adjudication, against the inventor on the same claim, a patentably nondistinct 
claim, or a claim involving the same issue. In re Freeman, 30 F.3d 1459, 31 USPQ 2d 
1444 (Fed. Cir. 1994). Edgerton v. Kingland , 168 F. 2d 121, 75 USPQ 307 (D.C. Cir. 
1947). In re Szwarc , 319 F.2d 277, 138 USPQ 208 (CCPA 1963). 

In re Katz , 467 F.2d 939, 167 USPQ 487 (CCPA 1970) (prior decision by District 
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Court). Specifically claims 37-80 are rejected on the ground of Res Judicata since an 
earlier decision of affirmation was rendered by the Board of Appeals on 7/30/09 (MPEP 
706.03 (w). 

6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a 
foreign country or in public use or on sale in this country, more than one year 
prior to the date of application for patent in the United States. 

7. Claims 37-51 , 53-66, 68-77, and 79 are rejected under 35 U.S.C. 1 02(b) as being 
anticipated by Arbogast et al. (5739327). 

Re claims 37-40, 57-59 and 71 , Arbogast teach a method of cleaning hard 
surfaces comprising a first chamber comprising hydrogen peroxide and a second 
chamber comprising an alkaline solution sufficient to maintain the pH to greater than 
about 8, in the range of 8.5 to 1 0.5 (col. 9, lines 1 5-65). Applicant's claim language of 
"consisting essentially of does not overcome the teachings of the reference because 
applicant has not submitted factual evidence to show that the nitrile activator of 
Arbogast does not materially affect the basic and novel characteristics of applicant's 
claimed invention. The burden rests on applicant to establish that the nitrile activator of 
Arbogast does not materially affect the basic and novel characteristics of applicant's 
claimed invention. Arbogast teaches the components in a liquid or solid matrix (col. 9, 
lines 20-25, lines 63-68, Example 7 teaches granular compositions. Re claims 41-44, 
the limitations are inherently met since Arbogast teach the claimed surfactants. Re 
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claim 45, col. 6, lines 60-63, col. 8, lines 59-60. Re claim 46, the limitations are 
inherently met since col. 9, lines 5-9 teaches the pH maintained in the acidic range. Re 
claims 47-51 , 62-66, 73-77, refer to col. 8, lines 7-45. Re claims 53-54, 56, 68, 70, 79, 
refer to col. 8, lines 60-65. Re claims 55, 69, refer to col. 9, lines 10-15. Re claim 60, 
refer to col. 9, lines 45-47. Re claim 61 , refer to col. 9, lines 60-65. Re claim 72, refer to 
col. 9, lines 50-54. 

8. Claims 37-47, and 53-55 are rejected under 35 U.S.C. 1 02(b) as being 
anticipated by Rees (5743514). 

Rees teaches a method of cleaning a hard surface comprising a first vessel 
comprising peroxide and a second vessel comprising an alkaline agent (col. 6, lines 10- 
15) to raise the pH within the range of from 7-13 (claim 18). Re claim 38, refer to col. 2- 
3 bridging. Re claim 39, refer to col. 3, lines 20-22. Applicant's claim language of 
"consisting essentially of does not overcome the teachings of the reference because 
applicant has not submitted factual evidence to show that the lactones of Rees do not 
materially affect the basic and novel characteristics of applicant's claimed invention. The 
burden rests on applicant to establish that the lactones of Rees do not materially affect 
the basic and novel characteristics of applicant's claimed invention. Re claim 40, refer 
to col. 3, lines 25-31. Re claims 41-44, the limitations are inherently met since Rees 
teaches the addition of surfactants of the cleaning solution. Re claim 45, refer to col. 4, 
lines 30-35. Re claim 46, refer to col. 3, lines 25-27. Re claim 47, refer to col. 5, lines 
65-66. Re claim 53, see col. 1 1 , lines 30-32. Re claim 54, col. 5, lines 50-53. Re claim 
55, refer to claim 18. 
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9. Claims 37-51 and 53-56 rejected under 35 U.S.C. 102(b) as being anticipated by 
Thompson et al. (6391840). 

Re claims 37, 39, Thompson et al. teach a composition for cleaning and 
disinfecting surfaces. Col. 4-5 bridging teaches a two chamber container comprising 
a)hydrogen peroxide in first chamber and an alkali component in a second chamber, 
the alkali component raising the pH of the solution to a pH of 11 (col. 14, lines 1-25). 
Applicant's claim language of "consisting essentially of does not overcome the 
teachings of the reference because applicant has not submitted factual evidence to 
show that the imines or oxaziridines of Thompson do not materially affect the basic and 
novel characteristics of applicant's claimed invention. The burden rests on applicant to 
establish that the imines or oxaziridines of Thompson do not materially affect the basic 
and novel characteristics of applicant's claimed invention. Re claim 38, refer to col. 12, 
lines 7-15. Re claims 40-44, refer to col. 5, lines 5-25. Re claim 45, refer to col. 5, lines 
50-55. Re claim 46, refer to col. 5, lines 60-63, col. 14, Example 2. Re claims 47-51 , col. 
9-col. 10. Re claim 53, example2. Re claim 54, col. 2, lines 50-51. Re claim 55, col. 12, 
lines 5-15. Re claim 56, col. 9, lines 30-33, lines 55-60, col. 5, lines 50-56, col. 2, lines 
45-54. 

Claim Rejections - 35 USC § 103 

1 0. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed 
or described as set forth in section 102 of this title, if the differences between the 
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subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made 
to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was 
made. 

11. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

This application currently names joint inventors. In considering patentability of 

the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 

the various claims was commonly owned at the time any inventions covered therein 

were made absent any evidence to the contrary. Applicant is advised of the obligation 

under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 

not commonly owned at the time a later invention was made in order for the examiner to 

consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 

prior art under 35 U.S.C. 103(a). 

12. Claims 52, 67, 78, 80 and 82 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Arbogast et al. (5739327). 

Arbogast et al. teach the invention substantially as claimed with the 
exception of the diphenyl sulfonate. However, it would have been within the level of the 
skilled artisan to have modified the method of Arbogast to include diphenyl sulfonates 
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since Arbogast teaches that anionic surfactants include sulfonates and linear and 
branched benzene sulfonates. Arbogast fails to teach the size of the container. 
However, it would have been well within the level of the skilled artisan to adjust the size 
of the container depending upon the surface area of the substrate to be cleaned. 
Clearly, a larger container would be advantageous for cleaning larger surface areas. 
Changes in size of an article were held to be obvious. In re Rose 105 USPQ 237 (CCPA 
1955). 

Re claim 82, Arbogast teaches that it is well known in the art to clean and 
remove stains using a control composition consisting of detergent and peroxide only 
(Table 6). Specifically, Arbogast recognizes that it is well known to use a two 
component composition. Therefore, applicant's claimed composition of a hydrogen 
peroxide and alkaline component is no different from the control compositions, cited in 
Tables 6 and 7 (col. 17-18) of Arbogast et al. Tables 6 and 7 teach that it is well known 
to have a composition consisting of the peroxide and an alkaline ingredient (i.e. sodium 
bicarbonate/sodium carbonate), applicant's claimed composition. Furthermore, col. 9, 
lines 15-35+ teaches that dual delivery systems are used separate components of a 
cleaning composition prior to use. Therefore, it would have been within the level of the 
skilled artisan to have modified to method of Arbogast to include using a dual delivery 
sprayer or dispenser system for the control compositions as well, as a conventional 
means of applying the cleaning composition to the substrate surface. 
13. Claim 52 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Thompson et al. (6391840). 
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Thompson et al. teach the invention substantially as claimed with the exception 
of the diphenyl sulfonate. However, it would have been within the level of the skilled 
artisan to have modified the method of Thompson to include diphenyl sulfonates since 
Thompson teaches that anionic surfactants include sulfonates and linear and branched 
benzene sulfonates. 

14. Claim 82 is rejected under 35 U.S.C. 103(a) as being unpatentable over Rees 
(5743514). 

Comparative Examples 1 and 2 (col. 7-8 bridging) teaches a composition 
consisting of the peroxide and alkaline component (i.e. Na2C03), without the presence 
of lactone. Therefore, applicant's claimed composition of a hydrogen peroxide and 
alkaline component is no different from the compositions recited in the comparative 
Examples 1 and 2 of Rees. Examples 1 and 2 teach that it is well known to have a 
composition consisting of the peroxide and an alkaline ingredient. Additionally, col. 6, 
lines 45-55 teaches using separate containers or a single container having two 
compartments for spraying the cleaning composition on the substrate surface. In view 
of the teachings of Rees, it would have been within the level of the skilled artisan to 
have modified to method of Rees to include using a dual delivery sprayer or dispenser 
system for the control compositions as well, as a conventional means of applying the 
cleaning composition to the substrate surface. 
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Response to Arguments 

1 5. Applicant's submits a 1 .1 32 Declaration, citing the corrosive nature of bleach to 
overcome the 102b rejections of Arbogast, Rees, and Thompson. Applicant further 
argues that based on the Board of Appeals Decision, applicant has provided evidence 
that demonstrate that the bleach activators taught by the prior art materially affect the 
basic and novel characteristics of the claimed invention. The 102(b) creates a statutory 
bar and a 1 .132 Declaration will not overcome the statutory bar rejections (MPEP 
2136.05, 706.02 b). Evidence of secondary considerations is irrelevant to 35 U.S.C. 
102 rejections and thus cannot overcome a rejection so based. In re Wiggins, 488 F.2d 
538, 543, 179 USPQ 421, 425 (CCPA 1973) (MPEP 2131.04). Furthermore, even if the 
claims were unpatentable over the prior art of Arbogast, Rees, and Thompson, the 
Declaration would not be persuasive because applicant's declaration is a compilation of 
research articles showing the corrosive nature of bleach. If applicant contends that 
additional steps or materials in the prior art are excluded by the recitation of "consisting 
essentially of," applicant has the burden of showing that the introduction of additional 
steps or components would materially change the characteristics of applicant's 
invention. In re De Lajarte, 337 F.2d 870, 143 USPQ 256 (CCPA 1964). See also Ex 
parte Hoffman, 12 USPQ2d 1061, 1063-64 (Bd.Pat. App. & Inter. 1989) (MPEP 
21 1 1 .02). Applicant has not provided convincing evidence to compare applicant's 
invention prior to the addition of the nitrile activator, lactone, and imine and applicant's 
invention after the addition of nitrile activator, lactone, and the imine and whether the 
additional prior art components materially affect the basic and novel characteristics of 
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applicant's claimed invention. Specifically, applicant's declaration is not commensurate 
in scope with applicant's claimed invention. Applicant has not shown how the nitrile, 
lactone, and imine, as taught by the prior art, materially affect the basic and novel 
characteristics of applicant's claimed invention. According to the Board's Analysis, 
Appellant's Specification provides that "[t]he cleaning compound generally includes a 
peroxide (peroxygen compound) and an alkaline reactant" which does not limit the 
active bleaching chemical to exclude peracids, which are peroxygen compounds (Spec. 
3, 1.22-23). This is in accord with Thompson, one of the anticipatorily applied 
references, which discloses that peroxygen compounds include organic or inorganic 
peracids and persalts, such as perborates, in addition to hydrogen peroxide 
(col. 5, 1 1 .39-50). Furthermore, each of the applied references employ 
alkaline material (reactant) in addition to a peroxygen compound for 
cleaning surfaces, as we noted above. 

16. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Sharidan Carrillo whose telephone number is 571-272- 
1297. The examiner can normally be reached on M-W, F 6:30-5:00pm, alternating 
Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Barr can be reached on 571-272-1414. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Sharidan Carrillo 
Primary Examiner 
Art Unit 1792 

/Sharidan Carrillo/ 

Primary Examiner, Art Unit 1792 
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